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Introduction & Disclosures
• Grew up in Buffalo NY
• Graduated from the University @ Buffalo & UB Law School
• Clerked for a US District Court Judge (WDNY)
• Partner with Getnick Livingston Atkinson & Priore, LLP (Utica NY)
• Married with 3 Sons – son (Mark) is a person with Down syndrome
• Honored to represent students with disabilities at CSE meetings, due 

process proceedings & in federal court



Mark Radel – "I AM"



Objectives
• Empower you with Facts & Citations to 

Overcome Key Myths Regarding Inclusion and 
Special Education Law
• Provide Practical Advice & Advocacy Strategies
• Answer Common Concerns & Objections
• This Seminar is providing Legal Education, not 

Legal Advice - if you need legal advice you should 
retain and consult an attorney admitted to practice 
in your jurisdiction



Alphabet Soup  
• IDEA – Individuals with Disabilities Education Act
• "Section 504" - Section 504 of the Rehabilitation Act
• ADA - Americans with Disabilities Act
• IEP – Individualized Education Plan
• CSE – Committee on Special Education
• LRE – Least Restrictive Environment
• FBA – Functional Behavioral Assessment
• BIP – Behavior Intervention Plan
• IEE – Independent Educational Evaluation



Special Ed Law 101
IDEA
ü 13 Categories of Disability
ü Free Appropriate Public 

Education ("FAPE")
ü Provided via Individualized 

Education Program ("IEP") 
developed by Committee on 
Special Education ("CSE")

ü Placement in Least Restrictive 
Environment ("LRE")

ü "6 Pillars" - FAPE, IEP, LRE, 
Appropriate Evaluations, Parent 
Participation, Procedural 
Safeguards

504/ADA
ü Broader Disability Definition
ü Prohibits "Discrimination" 
ü Reasonable Accomodation



COVID-19 & Special Education: 
Some New Myths

§The Law Has Changed
§"One Size Fits All" is OK
§Remote Learning & 

Inclusion Don't Mix
§We'll Just Homeschool
§Masks Are Required



Myth #1:  Parents Are Not “Experts”

IDEA guarantees parents the opportunity “to participate in meetings with respect to 
the identification, evaluation and educational placement of the child.” 20 U.S.C. §
1415(b)(1)

Reality: Parents are members of the CSE and are 
legally entitled to “Meaningful Participation” in the 
IEP development process (+ they Know Stuff!)

Predetermination of a student's IEP amounts to a procedural violation of the IDEA “if it 
deprives the student's parents of meaningful participation in the IEP process.” B.K. v. 
New York City Dep't of Educ., 12 F. Supp. 3d 343, 358 (E.D.N.Y. 2014). For an IEP to be 
predetermined, the district must “not have an open mind” to consider alternative 
programs or services during the meeting.

A parent “is an expert when it comes to the development and learning style” 
of his or her child, because the parent is “uniquely situated to provide a global 
understanding of the child’s abilities,” and “report on a child's progress in 
ways a teacher cannot.” G.B., 751 F. Supp. 2d at 579 (quoting Erin Phillips, 
Note, When Parents Aren't Enough: External Advocacy in Special Education, 
117 Yale L.J. 1802, 1815-16 (2008))



Myth #2:  We Don’t Need to Consider Inclusion 
for EVERY Student

IDEA incorporates a legislative presumption in favor of inclusion by mandating that 
students with disabilities be educated with their non-disabled peers “[t]o the 
maximum extent appropriate” and  requiring that education occur in the “Least 
Restrictive Environment.”

Reality: Inclusion Must be Considered for Every
Student and Removal Should be the Exception

“Removal of children with disabilities from the regular educational environment occurs 
only when the nature or severity of the disability of a child is such that education in 
regular classes with the use of supplementary aids and services cannot be achieved 
satisfactorily.” 20 U.S.C. § 1412 (a)(5)(A).

School districts “must ... be mindful of 
IDEA’s strong preference for 
‘mainstreaming,’ or educating children with 
disabilities ‘[t]o the maximum extent 
appropriate’ alongside their non-disabled 
peers.” Gagliardo v. Arlington Cent. Sch. 
Dist., 489 F.3d 105, 108 (2d Cir.2007) 
(quoting 20 U.S.C. § 1412(a)(5)).



Myth #3: Parents Must Prove that the Student 
CAN be Included

“[IDEA’s] strong presumption in favor of mainstreaming … would be turned on its head if 
parents had to prove that their child was worthy of being included, rather than the school 
district having to justify a decision to exclude the child from the regular classroom.” Oberti 
v. Bd. of Educ. of the Borough of Clementon Schl Dist., 995 F.2d 1204, 1219 (3d Cir. 1993).

Reality: Inclusion is Presumed & Grounds for 
Removal Must be Established by the LEA

“A school that has failed to give consideration to inclusion of a child in a regular class 
with supplementary aids and modifications has most likely violated [IDEA’s] 
mainstreaming directive.” G.B. v. Tuxedo Union Free Sch. Dist., 751 F. Supp. 2d at 574

Exclusion Must Be 
Based on Evidence



What's the Evidence for Exclusion?

Start with Presumption that LRE = 
Gen Ed with Supports & Services in 
Home School 34 CFR § 300.116 (c)
Roncker Portability Test: "In a case where the segregated facility 
is considered superior, the court should determine whether 
the services which make that placement superior could be feasibly 
provided in a non-segregated setting. If they can, the placement 
in the segregated school would be inappropriate under the 
Act." Roncker v. Walter, 700 F.2d 1058 (6th Cir. 1983)

What's Been Tried? See Mavis v. Sobol (N.D.N.Y. 1994)(ruling against district because, 
“[p]ut simply, the District has not given Emily the opportunity to prove that she can be 
successful in a regular classroom”); cf also A.S. v. Norwalk Bd. of Educ. (D. Conn. 
2002)(finding that school board erred by placing student in more restrictive placement 
“without the benefit of knowing how [the student] was actually fairing in the regular 
education environment.”).



Myth #4:  To be Included, the Student Must 
Meet Grade-Level Standards

Reality: Learning at the Same Level is NOT the Price 
of Admission into General Education

“[A]bsent evidence that the child cannot meet the academic requirements of 
his [or her] IEP in a mainstreamed environment, any non-mainstreamed 
placement is legally insufficient and cannot possibly constitute a free 
appropriate public education.” Mavis, 839 F. Supp. at 988.

"A child with a disability is not removed from education in age-
appropriate regular classrooms solely because of needed modifications in 
the general education curriculum." 34 CFR 300.116 (e)



Myth #5: Removal is Appropriate if the Student 
Might Make More Progress in a Segregated Setting.

The CSE is required to make a comparison between “the educational benefits available 
to the child in a regular class, with appropriate supplementary aids and services,” with 
“the benefits provided in a special education setting.” Newington, 546 3d at 120.  

Reality: The Anticipated Benefits of 
Segregated Settings Do Not 
Overcome the Presumption (& 
Inclusion is Better Anyway!)

“Obviously, to the extent the Board’s view reflects a pedagogical preference 
for a non-mainstream curriculum; it is squarely at odds with the IDEA.” A.S., 
183 F. Supp. 2d at 548 n. 16.

Other LRE Factors: Class Size & Composition, Mainstreaming Opportunities



It’s Not JUST about Reading, Writing & ‘Rithmatic!

“[T]he language and behavior models available from nonhandicapped children may be 
essential or helpful to the handicapped child's development,’ so that, even if the child 
cannot ‘absorb all of the regular education curriculum, he may benefit from 
nonacademic experiences in the regular education environment.” Daniel R.R.,  874 
F.2d at 1047-48

“In passing the [IDEA], Congress recognized the importance of 
teaching skills that would foster personal independence and 
dignity for handicapped children. Learning to associate, 
communicate and cooperate with nondisabled persons is 
essential to the personal independence of children with 
disabilities.” Oberti, 995 F.2d at 1216 n.23

“[A]cademic achievement is not the only purpose of mainstreaming. 
Integrating a handicapped child into a nonhandicapped environment may 
be beneficial in and of itself.” Daniel RR, 874 F.2d at 1049



Myth #6:  Removal is Appropriate if the Student’s 
Behavior is Disruptive

It is appropriate for the CSE to consider the potential “negative effects” of including a 
student with a disability “on the education of the other students in the class.” 
Newington, 546 F.3d at 120.  

Reality: Perfect Behavior is Not a Prerequisite for Inclusion

However, “[i]n evaluating this factor, the child must be significantly disruptive 
in order [to] justify removing him or her from a mainstream classroom.” G.B., 
751 F. Supp. 2d at 579-80

How was the Behavior Addressed?  FBAs & BIPs …See Warton, 217 F. Supp.2d 
at 277 (finding that district had not satisfied “significant disruption” prong 
because there was insufficient proof that the student “would present similar 
difficulties if provided with an adequate level of supplementary aids and 
related services in the regular classroom” … behavior was caused by 
“improper placement, with an untrained paraprofessional, and without 
appropriate supports and modifications”)



Myth #7:  A 1:1 Paraprofessional is a “Restrictive 
Environment”

Paraprofessionals were officially recognized in 1997 & 2004 
amendments re-authorizing IDEA

Reality: A Support or Service is Not an “Environment”

Paraprofessionals are included in sections discussing supports and 
services provided to or on behalf of the student –
NOT in the continuum of placements

How Can A Service that Supports Inclusion Be 
a Restrictive Placement? (But … the Support CAN 
be provided in a way that IS restrictive)



Myth #8:  The School’s Evaluations are Final

If requested by the parent, the district “shall provide” information about where an IEE 
may be obtained and the district’s criteria for such evaluations. Part 200.5 (g)(i).  
Parent may choose own evaluator but must meet district criteria.

Reality: Parents Have a Right to an Independent 
Educational Evaluation @ District Expense

District must either facilitate IEE @ public expense or commence due process.  
District must consider IEE – whether paid for by public or privately.

Supreme Court has said that right to IEE ensures that parents are not “left to 
challenge the government without a realistic opportunity to access the 
necessary evidence, or without an expert with the firepower to match the 
opposition.” Schaffer, 546 U.S. at 61 (emphasis added).

(P.S. The School can Ask for Support Too!)



Myth #9:  This is Only About Students with 
Disabilities

Mainstreaming … serves the important goal of ‘[t]eaching nondisabled children to work and 
communicate with children with disabilities,’ so as to ‘eliminate the stigma, mistrust and 
hostility that have traditionally been harbored against persons with disabilities.’”Oberti, 995 
F.2d at 1217 n. 24

Reality: Inclusion and Inclusive Practices Benefit ALL 
Students

Gardner's Multiple 
Intelligences Theory

Research shows test 
scores improve
for ALL students when
inclusive practices are
implemented



Myth 
#10: This is 
Someone 
Else's Job

Reality: This is 
OUR JOB – it's 
ON US

pradel@getnicklivingston.com

getnicklivingston.com/blog

pgradelesq on Facebook


